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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


January Term. 1940 
No. 7602 

Special Calendar 


STERLING WILSON THOMAS, j 

Appellant, 

vs. j 

UNITED STATES, j 

Appellee. 

i 

i 

BRIEF ON BEHALF OF APPELLEE i 

I 

STATEMENT OF THE CASE j 

I 

This is an appeal from a judgment of the Juvenile Coijrt, 
after the jury had returned a verdict of guilty, directing tijiat 
appellant support his bastard child. The proceeding was In¬ 
stituted under the provisions of the Act of June IS, 1912, |37 
Stat. 134. D. C. Code of 1929. Title IS. secs. 281-2SS. The 
facts are stated sufficiently in appellant’s brief. 

SUMMARY OF ARGUMENT 

I 

Appellant failed to give timely notice of his intention to apply 
to this Court for an appeal. 

Appellant’s motion for a directed verdict made at the close of 







the prosecution’s case was waived by his proceeding to take testi¬ 
mony on his own behalf, and the motion was not renewed. 

It was not necessary for the prosecution to prove that the war¬ 
rant of arrest had been properly issued. 

There was no duty upon the prosecution to prove that the pros¬ 
ecutrix had, during travail, accused the defendant of being the 
father of her child. 

A verdict of guilty in a bastardy proceeding will be sustained, 
though based upon the uncorroborated testimony of the mother 
of the bastard. 

The testimony of sexual relations between prosecutrix and per¬ 
sons other than the appellant at a time when according to the 
course of nature the conception of the child was impossible was 
properly rejected. 

The opinion of a witness as to the resemblance between the child 
and another person was properly rejected. 

The Juvenile Court properly refused to permit prosecutrix to 
be cross-examined as to whether she had been arrested and tried 
in the Juvenile Court for larceny. 

The trial court did not abuse its discretion in refusing to con¬ 
tinue the hearing on the motion for a new trial or in denying 
such motion. 

The trial court committed no error in not granting the prayers 
offered by counsel for appellant 

The record fails to show any action on the part of the Assistant 
Corporation Counsel who tried the case which would constitute 
prejudicial error. 

ARGUMENT 

I 

Appellant failed to give timely notice in the court below of his 
intention to apply for an appeal. 

Section 33 of the Juvenile Court Act approved June 1, 1938, 
52 Stat. 603, sec. 283, Title 18, D. C. Code of 1929, Supp. V, 



provides, with respect to appeals to this court, in p4rt. as 
follows: 

| 

“Any party desiring the benefit of the provisions 
of this section shall give notice in open court of his in¬ 
tention to apply for an appeal.” 

I 

Section 22 of the Juvenile Court Act of March 19. 1906, 34 
Stat. 77, sec. 30. Title IS, D. C. Code of 1929. provided, in!part, 
as follows: 

I 

! 

“Any party desiring the benefit of the provision^ 
of this section shall give notice in open court of hist 
her, or its intention to apply for a writ of error upoij 
such exceptions * * j 

I 

Section 227 of the Code of 1901. sec. 28. Title IS, D. C. jCode 
of 1929, which provides for appeals to this court from the Ffolice 
Court, provides, in part, as follows: 

I 

i 

“Any party desiring the benefit of the provisions! 
of this section shall give notice in open court of his or| 
its intention to apply for a writ of error upon such ox-1 

• U u U f 9 

ceptions . 


Section 2 of Rule 26 of the Rules of this court, relating to 
the review of judgments of the Police and Juvenile Courts, 
provides, in part, as follows: 


”2. To entitle a party to apply for writ of error he j 
shall cause note of his intention to be made at the i 
time of the ruling by the court.” 


Referring to this rule, this court, in 
Columbia, 21 App. D.C. 267. 270, said: 


Tubins v. Disfric 



“1. It is objected on behalf of the defendant in j 
error that the case is not properly before this court, | 
inasmuch as, according to the record, as it is argued. j 
notice of intention to applv to this court for a writ of j 
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error was not given until after the conclusion of the 
trial, when the law and the rules of this court in the 
premises made pursuant to the law require that such 
notice be given at the time of the ruling of the court. 

The objection is probably technically correct; but as 
this case can otherwise be disposed of, it is unneces¬ 
sary to consider the objection here, or the motion to 
dismiss the appeal, which has been made on this 
ground. It may be well, however, to notify counsel 
that the proper time to give notice of intention to ap¬ 
ply to this court for a writ of error in these cases tried 
in the police court is when the first exception is 
taken, when the purpose of the requirement of the 
notice is best subserved. But it will not be neces¬ 
sary to repeat the notice with every exception that is 
taken.’’ 

The purpose and object of this rule is plain. This court 
is aware of the great number of cases tried in both the Police 
and Juvenile Courts. Most of these cases are not reported 
stenographically. Frequently months elapse between the time 
the case is tried and the final judgment of the court. If notice 
of an intention to seek a review in this court is given at the 
time of the first ruling to which exception is taken, counsel 
for the United States or for the District of Columbia, as the 
case may be. are then put on notice that an appeal is con¬ 
templated and thus can make notes of the rulings and the 
evidence pertaining thereto in order that a proper bill of ex¬ 
ceptions may be prepared. But, if the notice of the intention 
10 appeal is not given until the final judgment is rendered, 
:t is quite probable that the facts and the rulings of law there¬ 
on will have passed from the memory both of the prosecuting 
officers and the court. In this case eight days elapsed be¬ 
tween the trial and the judgment. Although numerous ex¬ 
ceptions were taken during the trial, no notice of an intention 
to apply to this court for an appeal was given until the final 
judgment was rendered. 


I 
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II 

i 

| 

The motion for a directed verdict made at the conclusion of the 
prosecution’s case was waived. 

i 

At the conclusion of the prosecution’s case, counsel for ap¬ 
pellant moved the court to direct a verdict for appellant! on 
the ground that the government had failed to make out a 
prima facie case. When this motion was overruled, appellant 
then proceeded to offer testimony in his own behalf and the 
motion was not renewed. It was therefore waived. 

In Murray v. United States, 53 App. D.C. 119, 288 F. 1C)08, 
cert. den. 262 U.S. 757, a homicide case, this court said: 


“(15) 5. There is no merit in the exception to the j 
overruling of the appellant’s motion for a directed I 
verdict at the close of the Government’s evidence. By | 
thereafter introducing testimony in his behalf, this ! 
exception was waived. Perovich v. United States. 205. \ 
U.S. 86. 27 Sup. Ct. 456. 51 L. Ed. 722.” 


In Green v. United Slates, 25 App. D. C. 549, an embezzle¬ 
ment case, this court said: 


"Three assignments of error are set forth, but one j 
of them was not pressed, so we are concerned with but 
two. The first to be considered is that based upon 
the refusal of the court to direct a verdict for the de¬ 
fendant at the conclusion of the government’s case, j 
The ground upon which the motion was based was 
that the evidence failed to show that he was a com- j 
mission merchant. The question raised by this as¬ 
signment of error may be readily disposed of. for it j 
appears, from an examination of the record, that, j 
upon the refusal to grant the motion, the appellant j 
introduced evidence on his own behalf, thereby waiv¬ 
ing his exception to the ruling. Accident Ins. Co. v. | 
Crandal, 120 U.S. 527, 30 L. Ed. 740, 7 Sup. Ct. Rep. 
685.” I 
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See also: 

Trometer v. District of Columbia. 24 App. D.C. 242. 

Pfieffer v. United States. 31 App. D.C. 109. 

We submit, however, there was sufficient evidence to sustain 
the judgment of conviction, and we shall now proceed to dis¬ 
cuss the merits of the case. 

Ill 

The Juvenile Court committed no error in denying appellant’s 
motion for a directed verdict. 

(a) Counsel for appellant contends that is was the duty of 
the prosecution in this case to prove that section 2 of the Act 
of June 18,1912, 37 Stat. 134, section 282, Title 18, D. C. Code 
of 1929, had been complied with. This section reads as fol¬ 
lows: 


“That any unmarried woman who is quick with 
child may go before the clerk of the Juvenile Court 
of the District of Columbia, or if therein she has been 
delivered of a bastard child, or (if that be her place 
of legal residence) if she was delivered thereof outside 
of the said District, at any time after becoming quick 
with child or within two years after the birth of the 
bastard, and accuse any person of being the father of 
the child. Before issuing a warrant, the clerk shall 
examine the mother of such bastard child, under 
oath, concerning her residence and her marriage or 
single condition when the child was begotten; where 
and when she was delivered of such child; and if she 
was delivered of the child outside of the District, the 
reason thereof, and reduce her statement to writing, 
and sign same as clerk. If, however, the clerk shall 
fail to reduce the statement to writing, or if it should 
be lost, such failure or loss shall be no cause for dis¬ 
missing the warrant. Or such warrant may be ap¬ 
plied for by the Board of Charities of the District or 



any person as next friend of the said bastard under i 
two years of age.” 

| 

It will be noted that this section relates solely to the issu¬ 
ance of the warrant of arrest, and that it specifically provides 
that if “the clerk shall fail to reduce the statement to wait¬ 
ing, or if it should be lost, such failure or loss shall be no cajuse 
for dismissing the warrant.” 

This case was prosecuted upon an information which g^-ve 
to the court its jurisdiction. Since the court acquired juris¬ 
diction through the filing of the information it is immaterial 
in what manner the appellant was brought before the coilirt. 
The sufficiency of the warrant is not here in issue. 

i 

Ker v. Illinois , 119 U.S. 436, 440, 

Mahon v. Justice, 127 U.S. 700, 708. 

Cook v. Hart, 146 U.S. 183, 

Ex parte Johnson, 167 U.S. 120. 

Pettibone v. Nichols, 203 U.S. 192, 

Whitney v. Zerbst, (C.C.A. 10th Cir.) 62 F. (2d) 970, 

U. S. ex rel Voigt v. Toombs, (C.C.A. 5th Cir.) 67 F. (2td) 
744. 

(b) Counsel for appellant contends that the Juvenile Court 
erred in not directing a verdict for the appellant at the close 
of the government’s case for that the Assistant Corporation 
Counsel failed to prove that the prosecutrix, during travail, 
accused the appellant of being the father of her child. In the 
absence of siatute there is no such requirement in the law. \n 
7 Corpus Juris. OSS, it is said: 

| 

“At common law the mother, being an interested 
party, was incompetent as a witness. The rule is 
changed, however, by the statutes of most, if not all. j 
states, and at the present time the mother is a com¬ 
petent witness in all cases of bastardy unless she is 
legally incompetent in any case, such interest affect¬ 
ing her credibility only. * * * j 
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“Some statutes in first modifying the common-law 
rule provided, as a prerequisite to the mother’s com¬ 
petency, that she accuse the father of his paternity 
during the time of her travail. Such accusation must 
be made before the birth of the child to a person at¬ 
tending during the time of her travail, or to some 
other person present at such time. This rule, how¬ 
ever. has been very generally abrogated.” 

In 7 American Jurisprudence, 696, it is said: 

“It is well settled that the mother is a competent 
witness in a bastardy proceeding, although formerly 
the rule prevailed in some jurisdictions by virtue of 
statute that the mother to be a competent witness 
must have accused the father in the time of her tra¬ 
vail and remained constant in her accusations.” 

See also Annotation in 56 American Decisions, 210, 216. 

Counsel for apppellant, in support of his position, cites early 
decisions in Massachusetts, Connecticut and Maine. These 
States, so far as we have been able to find, are the only ones 
in which the prosecution was ever required to show, before 
the mother of a bastard child became a competent witness, 
that she had accused the father at the time of her travail. It 
is no longer the law either in Massachusetts ( Hawes v. Gustin, 
2 Allen, $4 Mass. 402) or in Connecticut, ( Mosher v. Bennett, 
IDS Conn. 671. 144 Atl. 297). The statute in Maine, however, 
has never been changed. See Woodbury v. Yeaton, 135 Me. 
147, 191 Atl. 27S. where the court discusses the changes which 
have taken place in the laws of the other states. The rule 
relied upon by counsel for appellant has never been applied 
in this District. ( United States v. Collins, 1 Cr. C.C. (1 D.C.) 
592). It will be noted that under section 2 of the Bastardy 
Act, hereinbefore quoted, a warrant may issue upon the com¬ 
plaint of the mother if made within two years of the birth of 
the child. 

Counsel for appellant is probably confused with the rule 
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which pertains in some of the states that declarations matle by 
a mother at the time of her travail are admissible in evidence, 
although the weight of authority is that such declarations are 
merely self-serving and, therefore, inadmissible. (10 C.J.Sl 172, 
7 Am. Jur. 697). That question, however, does not arise in 
this proceeding. 

(c) Counsel for appellant further contends that the mbtion 
for a directed verdict should have been granted, for thej rea¬ 
son that the testimony of the mother of the child wa4 not 
corroborated. It is well settled that, in the absence of a istat- 
ute to the contrary, a verdict of guilty in a bastardy proceed¬ 
ing will be sustained, though based upon the uncorroborated 
testimony of the mother. 

Michael v. State, 57 Ind. A. 520, 108 N.E. 173, 

Evans v. State, 165 Ind. 369, 74 N.E. 244, 75 N.E. 651, | 
Montclair v. Eason, 92 N.J.L. 199, 104 A. 291, (1 A.L.R. 
630), 

State v. Wright, 140 Kan. 679, 38 P (2d) 135, 

State v. Brunett, 28 N.D. 539, 150 N.W. 271, 

Nimmo v. Sims, 178 Ark. 1052, 13 S.W. (2d) 304, 

State v. Croatt, 179 Iowa. 651, 161 N.W. 648, 

State v. Cotter, 167 Minn. 263, 209 N.W. 4, j 

La Follette v. State, 16 Tenn. App. 404. 64 S.W. (2d) 857. 


No testimony offered by defendant was improperly rejecte<jl. 

(a) One Humble, a witness for appellant, when testifying 
on direct examination, stated that he had had sexual inter¬ 
course with the prosecutrix “on many occasions prior to Jiily, 
1937” (Bill of exceptions, p. 7). This testimony was stricken 
upon the objection of the Assistant Corporation Counsel ind 
the court instructed the jury to disregard it. Appellant as¬ 
signs this action of the court as error. However, the witnless 
later testified that he had not had sexual relations with the 
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girl since 1936 (Bill of exceptions, p. 9). The child involved 
in this proceeding was born September 16, 1938. Evidence 
of sexual intercourse with the prosecutrix more than fourteen 
months before the birth of the child could have no possible 
bearing upon this case. It is well settled that in a bastardy 
proceeding the character of the prosecutrix is not in issue. 
(Annotation in 104 A.L.R. 84, 85.) 

The purpose of a bastardy proceeding is well stated in State 
v. Cotter, 167 Minn. 263, 209 X.W. 4, as follows: 

“The object of the proceedings is to obtain support 
and parental responsibility for an illegitimate child. 
Obviously it is wholly immaterial whether the mother 
was chaste or unchaste. The benefit to be obtained is 
for the child and perhaps for the public, and the stat¬ 
ute was never intended to protect only the children 
of women of previously chaste character. Some 
courts admit such evidence as bearing upon the credi¬ 
bility of the mother, but we are of the opinion that 
the better rule is to the contrary/’ 

The only question before the court in a bastardy proceed¬ 
ing is the paternity of the child. Upon this issue, of course, 
it is permissible to prove acts of sexual intercourse between 
the prosecutrix and a person other than the defendant at or 
about the time the child was begotten. (Annotation in 104 
A.L.R. 84, 85). The cases relied upon by counsel for appel¬ 
lant do no more than state this rule. It is well settled, how¬ 
ever, that “evidence of sexual relations between a bastardy 
complainant and others than the defendant, * * * referring 
to a time when in the course of nature conception would have 
been impossible, will be rejected as irrelevant and immaterial.” 
(Annotation in 104 A.L.R. 84, 89). 

It is true that prosecutrix on cross-examination denied she 
had ever had sexual intercourse with the witness Humble. 
But since it subsequently appeared that such intercourse, if 
it ever took place, occurred at a time when conception would 
have been impossible, the testimony related to a collateral 
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matter and appellant was bound by the answer of the 
ocutrix. 

Crawford v. United States, 30 App. D.C. 1, 24-26. reversed 
on other grounds 212 U.S. 183, 

Fountaine v. Washington Ry. & El. Co., 42 App. D.C.j 295. 

28 R. C. L. 613 | 

(b) During the trial counsel for appellant asked the wiiness 
Humble “whether or not he had seen the bastard child in 
question” and, upon the witness responding in the affirmative, 
he “was then asked whether the child resembled some! one 
he knew other than the defendant” (Bill of exceptions, pi 8). 
Counsel for appellant assigns as error the action of the (trial 
court in sustaining an objection to this question. This ques¬ 
tion was clearly improper. It was not limited to the opinion 
of the witness respecting the resemblance of the child to jany 
one person or even to any one mentioned in the testimony 
as having had sexual relations with prosecutrix at or near; the 
time of the conception of her child. But assuming that'the 
question had been limited to the resemblance of the cjiild 
to James Cooper, who the witness had testified had had sexual 
intercourse with prosecutrix during December 1937, the j ob¬ 
ject ion, nevertheless, should have been sustained. The g^eat 
weight of authority is that a witness is not permitted to give 
his opinion as to the resemblance between a child and its al¬ 
leged father. 

In the case of Jones v. Jones . 45 Md. 144, 152, the court said: 

“* * * What is taken as a resemblance by one is j 
not perceived by another, with equal knowledge of ' 
the parties between whom the resemblance is sup- j 
posed to exist. Where the parties are before the jury, j 
and the latter can make the comparison for them¬ 
selves. whatever resemblance is discovered may be a j 
circumstance, in connection with others, to be con- j 
sidered. But to allow third persons to testify as to i 
their notions of the resemblance supposed to exist be- | 

i 

i 

I 




i 
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tween parties, would be allowing that to be given as 
evidence upon which no rational conclusion could be 
based, but which might readily serve to mislead the 
jury. * * *” 

In 10 C. ./. S. 177. it is said: 

“Evidence of the resemblance of the child to the 
alleged father, being but matter of opinion, is inad¬ 
missible/' 

The case of La Mott v. State, 128 Ind., 123. 27 N.E. 346. 
does not support appellant’s contention. This case held that 
a jury could not take into consideration the countenance of 
the child and could not draw any conclusion therefrom as to 
the child’s paternity. The decision was silent on the question 
of whether a witness could give his opinion as to the resem¬ 
blance. 

In the case of Paulk v. State, 52 Ala. 427, the real question 
before the court was whether evidence could be introduced 
to show that the child there involved favored the children of 
another man. The court held such evidence was inadmissible. 

In the case of Fillipone v. United, States, 55 App. D.C. 126. 
2 F. (2d) 928, which was a bastardy proceeding where the 
child in that case was, as here, thirteen months old at the time 
of the trial, this court said: 

“Where the issue in a case is the paternity of a 
child, the child, unless it is old enough to possess set¬ 
tled features and other corporal characteristics, 
should not be exhibited to the jury as evidence of 
resemblance or lack of resemblance to the putative 
father. Resemblances of infants and very young 
children to one parent or the other are easily fancied. 
Consequently, when paternity is denied, and the child 
is exhibited to establish resemblance, the jury should 
be instructed by the court that, to give a resemblance 
evidentiary value, it should be the reproduction of 
physical characteristics peculiar to the alleged father. 
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and should be so striking as to leave no reasonable 
doubt as to its existence.” 

It would, therefore, seem that, even if a witness were j to 
be permitted to testify in this jurisdiction as to the resem¬ 
blance between a child and its alleged father, such testimony 
must be limited to the resemblance of the child to the “physi¬ 
cal characteristics peculiar to the alleged father.” The ques¬ 
tion propounded in this case was not so limited. 


The trial court committed no error in refusing to permit counsel 
for appellant to cross-examine prosecutrix as to her trial for 

larceny. 

Counsel for appellant, when cross-examining prosecutrjix, 
asked her whether she was the same person “who had bqen 
arrested and tried for larceny in the Juvenile Court on or 
about July, 1939” (Bill of exceptions, p. 4). The court sus¬ 
tained an objection to this question, of which action counsel 
for appellant complains. Section 1067 of the D. C. Code j of 
1901, (sec. 12. Title 9, D. C. Code of 1929) reads in partjas 
follows: 

“Sec. 1067. Conviction oj crime .—No person shall 
be incompetent to testify, in either civil or criminal 
proceedings, by reason of his having been convicted 
of crime, but such fact may be given in evidence to 
affect his credit as a witness, either upon the cross- 
examination of the witness or by evidence aliunde; 
and the party cross-examining him shall not be con¬ 
cluded by his answers as to such matters. * * 

It will be noted that the question propounded did not i)e- 
fer to a conviction but merely to arrest and trial. The testi¬ 
mony sought to be adduced would be insufficient to impeach 
the witness. In Thompson v. United States, 30 App. D.C. 3.^2, 
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359, it was held that a witness could not be impeached by 
proof of conviction of a crime, when such conviction had been 
set aside on appeal, and in Chebithes v. Price, 59 App. D.C. 
212, 37 F. (2d) 1008, it was held to be reversible error to ad¬ 
mit evidence of the mere indictment of a witness for the pur¬ 
pose of impeaching him. But, even assuming that the ques¬ 
tion did cover a conviction, it was nevertheless improper. Sec¬ 
tion 14 of the Juvenile Court Act approved June 1, 1938, (52 
Stat. 599, D. C. Code of 1929. Supp. V, Title 18. sec. 264), pro¬ 
vides. in part, as follows: 

“No adjudication upon the status of any child in 
the jurisdiction of the court shall operate to impose 
any of the civil disabilities ordinarily imposed by con¬ 
viction. nor shall any child be deemed a criminal by 
reason of such adjudication, nor shall such adjudica¬ 
tion be deemed a conviction of a crime, nor shall any 
child be charged with or convicted of a crime in any 
court, except as provided in section 13 of this Act. 

The disposition of a child or any evidence given in 
the court shall not be admissible as evidence against 
the child in any case or proceeding in any other 
court, nor shall such disposition, or evidence or ad¬ 
judication operate to disqualify a child in any future 
civil-service examination, appointment, or application 
for public service under either the Government of 
the United States or of the District of Columbia.” 

In the case of Clawans v. District of Columbia, 61 App. D.C. 
298, 62 F. (2d) 383. the District of Columbia had undertaken 
to impeach the testimony of a defendant in the Police Court 
by proof of the conviction of the defendant of a violation of 
a municipal ordinance. This court held that under section 
1067 of the Code a witness could only be impeached by proof 
of his conviction of a crime, and that the violation of a mu¬ 
nicipal ordinance was not a crime. Therefore, since the Ju¬ 
venile Court Act expressly provides that an adjudication in 
that court shall not “be deemed a conviction of a crime” it is 
obvious that such an adjudication could not be used to im- 
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peach the prosecutrix. Congress certainly did not intend t)iat 
an adjudication in the Juvenile Court could be used to im¬ 
peach a witness in that court when it could not be so ujsed 
in any other court. 


VI 


The trial court did not abuse its discretion in refusing to continue 
the hearing on the motion for a new trial or in denying such 

motion. 


When appellant’s motion for a new trial came on for hear¬ 
ing counsel for appellant asked that the motion be continued 
for one day. The granting of a continuance is in the sotjnd 
discretion of the court. (Frohwerlz v. United States, 249 C-S- 
204. Goodyear Service v. Pretzjelder , 65 App. D.C. 389, 84 F. 
(2d) 242.) 

It does not appear from the bill of exceptions that counsel 
for appellant divulged to the court the nature of the evidence 
he wished to produce. The bill of exceptions discloses merely 
that counsel for the appellant “requested the court for a <t>ne 
day continuance in order that he might submit an affidavit 
for the court’s consideration which would give an entirely 
different slant on the case at bar. explaining at that time that 
the information had just come to the counsel that morninjg.” 
(Bill of exceptions, p. 14). There was no duty on the court 
to grant a continuance upon counsel’s statement of his con¬ 
clusion as to the effect of this testimony. Assuming that 
counsel had been more specific in his statement the court 
would not have been guilty of an abuse of discretion, eitper 
in denying the motion for a continuance or the motion fo y a 
new trial. The affidavit which was subsequently obtained 
was the affidavit of the witness Humble, the principal witnjess 
for the defense. Had the jury believed the testimony of jh< 
witness Humble it could not have found the appellant guilty 
Therefore, the affidavit which is now presented is the affidavit 
of a witness who the jury found was not worthy of belief. 
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Should this court be of opinion that the Juvenile Court 
committed error in not continuing the motion for a new trial 
until the affidavit could be procured, such finding would not 
justify this court in awarding a new trial, since, in the absence 
of extraordinary circumstances such as existed in the case 
of Johnson v. United States, decided by this court February 28, 
1940, the granting or denial of a motion for a new trial is a 
matter resting solely within the discretion of the trial court. 

Holt v. United States, 218 U.S. 245, 251, 

Beard v. United States, 65 App. D.C. 231, 82 F. (2d) 837, 
cert. den. 298 U.S. 655, 

Landrum v. United States, 62 App. D.C. 18, 63 F. (2d) 990, 

Moder v. United States, 62 App. D.C. 65, 64 F. (2d) 703, 
cert. den. Caparrotta v. United States, 289 U.S. 739, 

West v. United States, 20 App. D.C. 347. 

If this court should find that the Juvenile Court should 
have granted the continuance, then, we respectfully submit, 
the case should merely be reversed with directions to the trial 
court to reconsider the motion for a new trial in the light of 
the affidavit produced. 


VII 

The trial court committed no error in not granting the prayers 
offered by counsel for appellant. 

Counsel for appellant complains because the court did not 
grant certain prayers submitted by him. The charge of the 
court to the jury does not appear in the bill of exceptions. 
It will, therefore, be presumed that the subject-matter of these 
prayers was fully included in the charge. 

In the case of Williams v. United States, 57 App. D.C. 253, 
20 F. (2d) 269. this court said: 

“The prayers refused related to the rule of reason¬ 
able doubt and the presumption of innocence. It ap- 
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pears that the court in the general charge instructed 
the jury on both of these subjects, and in the absence 
of the charge as given it will be presumed that the 
court properly instructed the jury in respect of these 
matters. The court is not required to grant specific 
prayers, if the subject-matter therein contained is 
properly covered in the general charge. With the 
presumption in favor of the correctness of the charge, 
the assignments in the present case are without 
merit.” 

See also: 

Holt v. United States , 218 U.S. 245. 253. 

In this case we are not, however, compelled to rely uptan 
a presumption of the correctness of the charge, for the recqrd 
shows that counsel for the appellant expressed his satisfaction 
with the charge. The following appears in the bill of Ex¬ 
ceptions, page 13: 

“At the conclusion of Mr. Weeks argument, the 
corporation counsel made his final argument to the 
jury, at the conclusion of which several prayers of in¬ 
struction were given to the court by the counsel for 
the defendant, at which time the court informed the 
counsel for the defendant, that she would include 
everything in her instruction, and at the conclusion 
if the counsel was not satisfied, his prayers would be 
considered. At the conclusion of the instruction, the 
counsel for the defendant said he was satisfied with 
the instruction, the case was given to the jury who 
later returned a verdict of guilty.” 

VIII 

i 

The record fails to show any action on the part of the Assistant 
Corporation Counsel who tried the case which would constitute 

prejudicial error. 

Counsel for appellant complains because the prosecution 
was permitted to interrogate the witness Humble on crosis- 
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examination relative to parties which took place in 1938. The 
bill of exceptions does not support the statements with re¬ 
spect to this testimony made in the brief of counsel for ap¬ 
pellant. It appears that the witness Humble testified that “he 
had visited the complainant’s home on numerous occasions 
during the past three years” and that “until March of 1938 
he had never seen the defendant at the home of the complain¬ 
ant.” He further testified as to hearing a conversation in the 
home of the complainant in February, 1938. (Bill of excep¬ 
tions, pp. 7 and 8). The bill of exceptions (p. 9) merely 
states, with respect to the questions objected to, that “the 
corporation counsel continued to interrogate the witness rela¬ 
tive to parties which took place in 1938.” There is nothing in 
the record to show that these questions did not have a material 
bearing upon the testimony of this witness given on direct 
examination. 

A witness, one Mr. Levington Smith, testified as to the good 
reputation of the appellant as to morals, truth and veracity. 
On cross-examination this witness, who is a music teacher, 
was asked over the objection of counsel for appellant “if it 
were not possible that some of the boys whom he had taught 
could be fathers of bastard children,” to which the witness 
responded “anything is possible” (bill of exceptions, p. 11). 
It must be conceded that this question related to an imma¬ 
terial matter. But the extent of cross-examination rests in 
the sound discretion of the court. (District of Columbia v. 
Clawans, 300 XJ.S. 617, 632). And the discretion of the court 
will not be interfered with unless it is clear that the appellant 
was prejudiced thereby. 

In the case of Washington & 0. D. Ry. Co. v. Smith, 53 App. 
D.C. 184, 189, 289 F. 582, this court said: 

“So far as the record discloses, the questions were 
pertinent to nothing brought out on direct examin¬ 
ation. They were not material or relevant to any of 
the issues in the case, and were admissible on cross-ex¬ 
amination only on the theory that they tested the 



memory, and therefore to some extent the credibility, 
of the witness. Whether questions of that kind shall 
or shall not be answered is a matter largely in the dis¬ 
cretion of the trial court, and appellate tribunals will 
not interfere with the exercise of that discretion, un¬ 
less it is clear that injury to the appellant resulted 
therefrom. 

And in Guy v. United States, -App. D.C.-, 107 Fj 

(2d) 2S8, this court, in sustaining a conviction of second-de-j 
gree murder, said: 

“It has been held that the party who complains has 
the burden of showing that improperly admitted evi¬ 
dence is prejudicial. * * * No evidence which was 
admitted over appellant’s objection, or which is open 
to any possible objection, materially strengthened the 
government’s case; and no evidence which was offered 
by appellant, and excluded, would have materially 
weakened the government’s case.” 

We are unable to see how the question objected to and thej 
answer given by witness could in any way have prejudice^ 
appellant. 

CONCLUSION 1 

For the foregoing reasons it is respectfully submitted thatj 
no error was committed by the Juvenile Court and that thej 
judgment should be affirmed. 
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